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MEMO
TO:
DMS CONTACTS  and other interested parties

FROM:
Shirli Kirschner

DATE:
10 November 2003

SUBJECT:
Development of Guidelines relating to the confidentiality of information in resolving a dispute to which clause 8.2 applies.

NECA is required under 8.2.10 of the Code to develop and issue guidelines relating to the confidentiality of information obtained, used of disclosed for the purposes of resolving a dispute to which clause 8.2 applies. The formal consultation will be released early in the new year.  Prior to that occurring I wanted to get feedback from the DMS contacts and other interested parties which I could use as a basis for formulating an issues paper to be distributed by NECA for comments and feedback 

I welcome written comments on the questions posed below and any other aspects of confidentiality by 5 December 2003
The key milestones in the review will be:

Publication of timetable and issues paper/guidelines-
January 2004

Public forum on issues paper/ draft guidelines

February 2004

Deadline for comments on Draft guidelines


February 2004

Publication of final guidelines.



March 2004

1 Matters to Consider

The Chapter 8 dispute resolution process applies to the categories of disputes set out in Clause 8.2.1 of the Code.  With the exception of disputes under Chapter 5 all disputes go through stages: DMS stage one and DRP stage 2.

In examining the confidentiality relating to information obtained, used or disclosed for the purposes of resolving a dispute to which clause 8.2 applies, it is useful to evaluate each of the steps and the questions that arise at each point.

Stage 1 DMS

2.1
In sending a notice to submit a matter to the DMS a participant may also request information. (See Clause 8.2.4(c)(3) The information is often confidential. Is it useful for parties to have a standard form of confidentiality regime and agreement for use when the information is provided? If this is in place can the same regime then be used for mediations, expert determination and for information exchanged by order of a DRP under Stage 2?

2.2
Within 5 business days the representatives meet to determine the further conduct of the dispute (see Clause 5) This meeting is without prejudice. Besides the protection afforded by the without prejudice nature of the discussions, are further guidelines required to protect confidentiality?

2.3
NEMMCO must immediately notify the Adviser if it serves a DMS referral notice on the DMS Contact of another Code participant or it is service with a DMS referral notice by another Code participant. What obligations and restrictions on discussion and publication if any should apply to the Adviser in relation to that notification? (Please note in particular the parties rights under clause 8.2.4(f))

Stage 2 

Stage 2 has 2 processes available the Adviser process (clause 8.2.5(3)) and the DRP.

The Code provides that where the Adviser refers the matter to a DRP the Adviser must promptly publish to all Code Participants the fact that the referral has been made. Should there be any circumstances where the hearings of the DRP are not open?  Do there need to be other provisions to protect confidentiality?

The DRP must forward a copy of its determination (save to the extent that it contains confidential information to NECA for publication). Should copies of the transcript be available to any non- participants to the dispute who request it? 

What arrangements should be in place to deal with confidential information that has been provided to the NECA Adviser, DRP members, and other experts?

Do the current agreements (mediation and DRP agreement) sufficiently protect the confidential in of the parties?

Please provide all feedback on this consultation to Shirli Kirschner the NECA dispute resolution Adviser by email shirli@resolveadvisors.com.au.

 I look forward to receiving your feedback on these questions and any other that you think are relevant on or before 5 December 2003.

Yours Sincerely

Shirli Kirschner
NECA Dispute Resolution Adviser
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